
STATE OF NEW YORK
STATE TAX COMM]SSION

In the Matter of the Pet i t ion

o f

Dekalb Frankl in Liquor Mart

Divis ion of DFLM Corp.

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 & 29 of the Tax Law

f o r  t h e  P e r i o d  9 / 7 / 7 2 - B l 3 t / l S .

AT'FIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

7th day of JuIy,  1980, he served the within not ice of Determinat ion by mai l  upon

Dekalb Frankl in Liquor Mart,  Divis ion of DFLM Corp.,  the pet i t ioner in the

within proceeding, by enclosing a true copy thereof in a securely sealed

postpa id  wrapper  addressed as  fo l lows:

Dekalb Franklin Liquor Mart
Div is ion of  DFLM Corp.
501 Dekalb Ave.
Brooklyn,  NY 11205

and by deposit . ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States Postal  Service within the State

That deponent.  further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

7 th  day  o f  Ju ly ,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is  the  pe t i t ioner

is the last known

herein

of the

r-17

address



STATE 0F NBII/ YORK
STATE TAX COMMISSION

In the MatLer of the Pet. i t ion

o f

Dekalb Frankl in Liquor Mart

Divis ion of DFLM Corp.

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 & 29 of the Tax Law

f o r  t h e  P e r i o d  9 / 1 / 7 2 - B / 3 7 / 7 5 .

MFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

7th day of July,  1980, he served the within not ice of Determinat ion by mai l  upon

Stephen W. Schl issel the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr .  S tephen W.  Sch l i sse l_
L i p p e ,  R u s k i n ,  S c h l i s s e l  &  M o s c o v ,  p . C .
114 OId Country Road
M i n e o l a ,  N Y  1 1 5 0 1

and by deposit . ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ionery

,/ '/
/ t . / , /

/ ! /Sworn to before me Lhis /

7 th  day  o f  Ju Iy ,  1980



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

July  7,  1980

Dekalb Frankl in l iquor Mart
Divis ion of DFLM Corp.
501 Deka lb  Ave.
Brooklyn, NY 11205

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewi th .

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) t tgg & 1243 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art . lc le 78 of the Civi l  Pract ice laws and Rules, and must be commenced
in the Supreme Court of  the State of New York, Albany County, within 4 months
f rom the  da te  o f  th is  no t ice .

Inquir ies concerning the computation of tax due or refund al lowed in
accordance wi th  th is  dec is ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Stephen W.  Sch l i sse l
L i p p e ,  R u s k i n ,  S c h l i s s e l  &  M o s c o v ,  P . C .
114 01d Country Road
Mineo la ,  NY 11501
Taxing Bureaut s Representat ive



STAIE OF NEti{ YORK

STAIE TA)( CCD{MISSION

In the l4atter of ttre Application :

o f :

DEKALE FRANKLIN LTQUOR MART :
DNIISTCAT OF DFT.I4 CORPORATICI{ DSTEFMINATIOD{

:
for Revision of a Determination or for
Refi:rd of Sales and Use Ta><es under :
Articles 28 and 29 of tlre Ta< Lavi for
the Period Septenrber 7, 1-972 through :
August 31, 1975.

applicant' Dekalb Ftanklin l;iquor ltart, Division of DFT,M 6rporation,

filed an application for renrision of a deterrni::ation or for refi:rd of sales

arrd use ta<es under Articles 28 and 29 of ttre Tar< Lavr for the period September 1,

1972 ttrrough August 31, 1975 (ri1e No. L4529).

A srnall claims hearing was held before Judy M. Clark, Hearing Officer,

at ttre offices of ttre State Ta< @nrnission, Thlo World Tnade Center, ldevr York,

Nar,r York, on April 23, L979 at 1:15 P.M. and contjnued on october 30, L97g

at 1:15 P.M. Applicant appeared bV St-epfren W. Schlissel ard Benjamin Weinstock,

Esqs. rhe Audit Division appeared by Ralph J. vecctrio, E{1. (wiuian rox,

Esq., of counsel).

ISSTJE

Whetter tie Audit Division used tlre proper selling prioes in determining

the markrp of applicant's liqrior pr:rchases.

FIND]NGS OF FASI

1. on April ]4, L976t the Audit Division issued a litr<rtice of Determina-

tion and Dennnd for Palznent of Sales and Use Ta:<es Dre against Dekalb Ftanklin



- 2 -

Liqr:or lvlart' Division of DFAM Oortrnration for ttre period Septernber L, L972

throtgh August 3L, L975. The }btice was issued in the anount of $21,493.80

ta<, plus penalties ard interest.

2. Applicant er<ecuted. a oonsent octerrling the pericd of ljmitation for

assessnent to December L9, L976.

3. The Notice was iszued as a result of a field auiti.t. In tlre performane

of the audit, the Aldit, Division determined a rrarkup on applicant's liquor ard

wine pr:rchases by using one cartrent nonth's p:rchases ard selling prices on

Iabels affir<ed to bott-les in inventory. The ocnputed nrarktrps wene applied to

the appropriate purchases for tte audit period ard taxable sales determined.

Aft€r deduction of ttre retrnrted taxable sales, an additional tax liability of

$2I,493.80 was assessed.

4. Applicant oonterded tkrat the sellinq prices used in determining tlre

marlnrp for liquor included the sales ta:<. Applicarrt produced a list of

selling prices in effect at the tine of tkre audit. The list consisted of

brard naIIEs of liqrrcr offered for sale, ttre selling price of eactr brand, tlre

appropriate alrtltrnt of ta:< to be ctrarged, ard the total of tlre oonqnnents. the

use of ttre price list was confirned in the ar-rdit rocrlqnSnrs.

5. Applicant's store labels afffu<ed to the irdividual bottJ-es r,vere for

inventory control. Ttre label contained information as to a oode ntrnlcer for

the product designrating bnard nane ard size, ard a selling prioe ixcluding

sales ta<. The label was renrured at, the castr register ard retaired by applicant.

The anprint on thre label was nmg up on the castr register. The custsrer was

not given any receipt or otlrer menprandr.un of the sales prie.

6. A sign was displayed on the pnenrises irdicating uAJ-l Prices Include

Sales Ta><'.
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7. Applicarrt aonputed its sales ta>< liability by dividing its gross

receipts by 100 percerrt plus ttre appropriate tax rate and renuitted ttre ta:<

thereon.

@}G,USICAIS OF I,A!I1

A" That the selling prices used by the Arrdit Division in determining

the martcup on applicarrt's liquor purchases inclrrded tlre sales ta>< charged its

custcrlErs; therefore, the liquor markup was overstated by ttre arnrunt of ttre

to< collected tlrereon.

B. That tlre rnrlap of liquor pr:rchases is adjusted to shcnv ttre actual

selUng prie of liqr:or excluding the sales tax.

C. fhat the application of tlre renrised markup results in rp additional

sales tac liability; ttrerefore, the application of Delcalb Frankli.n f,iquor

I\'trartr Division of DFLM @rporation is granted and ttre Notice of Deterrnination

and Dernand for Paynerrt of Sales and Use Ta(es Dre issued April 14, 1976 is

cancelled.

DATED: .Llbany, Nevr York

JUL 0 7 1e80


